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I.  Any person aggrieved by thls Order—lniAppeal issued under the Central Excise Act
1944, may file an appeal or revision appllcatlon as the one may be against such order, to the
appropriate authority in the following way -i;
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Revision application to Government of India: A
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goo%sﬁiﬁﬁ‘?re exported to any

country or territory outside India. /,:4\
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under ?he_ provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. '
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

() BT SIS o AR, 1944 F T 35— T0d /35—F W SiaTe—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2M floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, i s¢0ayoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. Lo,
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, .
Under Central Excise and Service Tax, “Duty demanded” shall include:

0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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®)(@) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER IN APPEAL

This appeal has been filed by the Assistant Commissioner, CGST Kalol Division,
Gandhinagar Commissionerate [for short — ‘appellant’] in terms of review order no. 30/2018-19
dated 16.10.2018, issued by the Commissioner, CGST, Gandhinagar Commissionerate, against
OIO No. 2/Ref/ST/AC/18-19 dated 18.7.2018 [for short — ‘impugned OIO’] passed by the
Assistant Commissioner, CGST Kalol Division, Gandhinagar [for short -adjudicating
authority’]. The respondent in the said appeal is M/s. Yogi Consultancy, Proprietor Shri
Rasikbhai B Parekh, F-14, 1% floor, Ambika Shopping Centre, Nr. Ambica Bus Stop, Highway,
- Kalol, Gandhinagar District — 382721. |

2. Briefly, the facts of the case are that the respondent filed a refund claim on
30.5.2017, under the provisions of Section 11B of the Central Excise Act, 1944, made applicable
to service tax vide Section 83 of the Finance Act, 1994. The espondent ,is engaged in providing
Legal Consultancy services and Manpower supply Agency services. An inquiry was conducted
against the respondent and a show cause notice was thereafter issued demanding service tax
under the said two services. This notice was adjudicated vide OIO No. AHM-CEX-003-AC-
002-2018 dated 27.4.2018 passed by the adjudicating authority, wherein he confirmed the
demand, along with interest and further imposed penalty. The respondent in the meantime filed

a refund claiming that he had paid excess duty.

3. Vide the impugned OIO dated 18.7.2018, the adjudicating authority sanctioned
the refund. Department feeling aggrieved, has filed the appeal raising two contentions:

o that the adjudicating authority erred in not considering the relevant date for filing refund
claim and ascertaining whether the refund claim was filed within the prescribed time in
terms of Section 11B of the Central Excise Act, 1944;

o the adjudicating authority erred in concluding that the payment was from their own
pocket and had not been collected from the recipient without any documentary evidence.

The respondent filed cross objections dated 5.11.2018, received on 12.11.2018,

N

highlighting the fact that they had filed the refund claim on 30.5.2017, seeking refund of excess

amount of Rs. 9,27,306/- which in fact was paid on 2.2.2017.

5. The personal hearing in the matter was held on 12.12.2018, wherein Shri Rasik
Parekh, Proprietor of the respondent, explained the matter and reiterated the submissions made in

their cross objection/written submissions.

6. I have gone through the facts of the case, the grounds of appeal and the oral
submissions made during the course of personal hearing. The matter to be decided is whether
the departmental appeal is correct in contending that the refund is barred by limitation and that

unjust enrichment was not examined by the adjudicating authority.

7. I find that the refund was filed on 30.5.2017 and a letter was submitted by the

) ~ Aal . . . . ,
respondent that the refund claim may, beﬂé@%ﬁfﬁﬂg their main matter was decided, which on
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that day was pending. The main matter was decide;l. vide OIO dated 27.4.2018. Therafter, the
respondent vide his letter dated 16.5.2018, infornﬁed that as tlleil‘A,;nain matter was decided and
since they had paid the perialty imposed vide the impugned OIO; they may be granted the refund
of excess payment of tax which stood filed on 30.5.2017. The adjudicating authority in para 5 of
his impugned OIO has given a finding that “the claim is treated as fresh/acknowledged on

16.5.2018”. This is not tenable at all. The refund claim was filed on 30.5.2017, which is very

emphatically mentioned in para 1 of the impugned OIO, which stands not disputed. There is
nothing on record that any deficiency memo was issued. So the refund claim was final. It was
the plea of .the respondent that the claim be decided after his main matter was finalized.
Therefore, it is an undistputed fact that the refund claim was filed on 30.5.2017. Moving to the
second issue, [ find that the adjudicating authority has in paras 2.3 and 2.4, clearly mentioned the
payment particulars along with the dates. The respondent is correct when he states that he was
seeking refund of an amount paid on 2.2.2017, for which refund was filed on 30.5.2017. Hence,
I find that the refund was filed well within the time limit specified under Section 11B of the

Central Excise Act, 1944 made applicable in terms of Section 83 of the Finance Act, 1994.

8. The second ground raised in the review order is that the claim was not examined
with reference to unjust enrichment. Para 5.5 of the said review order states as follows:

“5.5 Further, the adjudicating authority has come to the conclusion that the payment of ST was
made from their own pocket and had not been collected from their recipient of service without
basis of any documentary evidence. The adjudicating authority ought to have ascertained from
the records to satisfy himself that the incidence of service lax has not been passed on to any other
person to examine the doctrine of unjust enrichment.”

On going through the impugned OIO para 6.3, I find that the adjudicating authority while
examining the claim in terms of the principle of unjust enrichment, held that the respondent had
paid the service tax from his own pocket; that in terms of judgement in the case of M/s. Krishna
Homes [2014(34) STR 881], when any amount towards service tax is not charged, it cannot be
said that the service provider had passed the incidence of service tax. The relevant paras of the

judgement relied upon by the adjudicating authority, is reproduced below:

. 11. The third point of dispute is as to whether these refund claims are hit by unjust enrichment. In terms
of Section 12A of Central Excise Act, 1944, notwithstanding anything contained in this Act or any other
law for the time being enforce, every person who is liable to pay duty of excise on any goods shall at the
time of clearance of the goods, prominenily indicate in all the documents relating to assessment, sales
invoices and other like document, the amount of such duty which will form part of the price at which such
goods are to be sold. Under Section 12B of the Central Excise Act, 1944 every person who has paid excise
duty on any goods under this Act, shall, unless the contrary is proved, be deemed to have passed on full
incidences of such duty to the buyers of such goods. By virtue of Section 83 of the Finance Act, 1994,
Sections 12A and 12B of the Central Excise Act, 1994 are applicable to Service Tax matters. Department’s
plea is-that in view of the provisions of Section 12B as made applicable to Service Tax matters as Section
83 of the Finance Act, 1994, the burden is on the assessees to prove that the incidence of the Service Tax
whose refund is claimed had not passed on by them to their customers. However, the finding of the
Commissioner (Appeals) in the case of M/s. Raj_Homes is that he has seen sample invoices and in none of
the invoices. any amount towards Service Tax has been charged. In view of this, this finding_of the
Commissioner (Appeals), it cannot be said that M/s. Raj Homes had passed on the incidence of the Service
Tax whose refund is claimed by them to their customers. Similarly, in the case of M/s. Krishna Homes also,
there is no evidence that they had charged any amount towards Service Tax from their customers. The
presumption under Section 12B of the Central Excise Act, 1944 is a rebuttable presumption and when an
assessee shows invoices issued by him is support of his claim that no amount representing Service Tax had
been charged by him from his customers, the burden would shift to the department to produce evidence that
the incidence of the tax, paid whose refund is ou@m\aﬁqﬁassed on to the customers. In this case, no
such evidence has been produced by the de %ﬁ'én,t, lvn,\gi,g‘%(o,’g} this, we hold that the refund claims are not
hit by unjust enrichment }) iy r‘-xo‘
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There is nothing in the findings which shows that thé invoices, documents etc. were examined by
the adjudicating authority. Therefore, it is not understood as to how the adjudicating authority
concluded that the respondent had paid the service tax from his own pocket. Hence, it is not
understood as to how the rationale of the aforementioned judgment would be applicable to the
present dispute. The adjudicating authority has not mentioned what documents were examined to
arrive -at the conclusion, if at all any documents were examined. FLil'thel’, the respondent in his

cross objections dated 5.11.2018, is silent on this ground raised in the review order.

9. In the interest of justice, it would therefore, be prudent that the impugned OIO be
set aside on the grounds that the claim was not examined in terms of the principle of unjust

enrichment. However, as far as the grounds of limitation raised by the department is concerned,

1 have already held that the refund claim was filed within the time limit prescribed. The matter is

remanded back to the original adjudicating authority to examine the claim in terms of unjust

enrichment and thereafter pass an order after following the principles of natural justice.

10. mmaﬁﬁm@mmmmﬁmﬁﬁmm%l
10. The appeal filed by the appellants stands disposed of in above terms.

Date 2F12.2018

Attested

b

(Vinod Lukose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.
To,

M/s. Yogi Consultancy,

Proprietor Shri Rasikbhai B Parekh,
F-14, 1* floor,

Ambika Shopping Centre,

Nr. Ambica Bus Stop, Highway,
Kalol, B
Gandhinagar District — 382721,
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Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Commissioner, Central Tax, Gandhinagar Commissionerate.

The Assistant Commissioner, Central Tax Division- Kalol, Gandhinagar Commissionerate.

The Assistant Commissioner, System, Central Tax, Gandhinagar Commissionerate.
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